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Parental Alienation Syndrome

A Guide for Attorneys or Pro Se Litigants

Preface 


“Parental Alienation Syndrome” or “PAS” has become a commonplace defense when allegations of child abuse arise in custody disputes.  Although the theory has no scientific validity, many courts are admitting “evidence” of PAS and using PAS as grounds to discount children’s allegations of abuse.  Therefore, the parties to custody suits and their counsel must be informed about PAS and develop ways to combat its negative effects in the courtroom.  

These materials were developed to familiarize litigants and attorneys arguments and strategies that may be employed in child custody cases and appeals where one party raises PAS as a “defense” to a child’s allegations of abuse.  The purpose of the materials is to educate litigants – both attorneys and pro se parties – and, through them, courts and juries about the lack of scientific validity or reliability of PAS.  


The attached materials may be photocopied and distributed to lawyers, pro se litigants and others for use in defending against allegations of PAS or appealing custody decisions based on PAS.  Similarly, they may be recopied or reconfigured for use as visual aids or handouts in the courtroom during hearings or trials.  These selected materials do not constitute a complete outline or bibliography of works on “Parental Alienation Syndrome” or its relatives, “Parental Alienation” or “Malicious Mother Syndrome,” and may be supplemented with independent research. 

Parental Alienation Syndrome

Introduction

I.
What is Parental Alienation Syndrome?
Parental Alienation Syndrome or “PAS” is a psychological theory––not a scientifically recognized or accepted psychological or psychiatric syndrome––that has gained popularity among attorneys in child custody cases when they represent a parent who is alleged to have abused one or more of the couple’s children.  The premise of PAS is that one parent intentionally has alienated the children from the other parent––the parent accused by the child or children of abuse––to gain an advantage in a custody dispute.  The children’s allegations are seen as a result of a mental disorder caused by the parental alienation.  


“PAS” is the creation of one man, Richard Gardner, M.D., a child psychiatrist who “discovered” the so-called syndrome in approximately 1985.  Gardner, who died in 2003, believed that the vast majority of sexual abuse allegations in divorce and custody cases are false and the result of parental alienation.  Gardner’s theory has not been recognized by the American Psychiatric Association or any other respected medical association.  Nevertheless, in a transparent attempt to legitimize the “junk science” of PAS, Gardner, its “inventor” and most vocal proponent, describes his PAS theory as a “syndrome:”  

The parental alienation syndrome (PAS) is a childhood disorder that arises almost exclusively in the context of child–custody disputes.  Its primary manifestation is the child’s campaign of denigration against a parent, a campaign that has no justification.  It results from the combination of a programming (brainwashing) parent’s indoctrinations and the child’s own contributions to the vilification of the target parent.  

Gardner’s theory has not been peer-reviewed, a threshold qualification for acceptance in any scientific community.  He avoided peer review (and inevitable rejection) by publishing his books through his own private publishing company, Creative Therapeutics, and by publishing articles in non-peer reviewed journals.  One New York court that refused to admit Gardner’s testimony on PAS noted:  “Gardner has written approximately forty-three books which have been published, and all but one of those . . . have been published and marketed through his own corporation, Creative Therapeutics.”  People v. Fortin, 184 Misc.2d 10, 11 (N.Y. Co. Ct. 2000).  

Gardner also published his articles in a little known journal titled Issues in Child Abuse Accusations.  This journal, which also is not peer reviewed, is run out of the office of Ralph Underwager and Hollinda Wakefield.  Underwager gained considerable notoriety with his statement to a Dutch journalist that “Pedophiles need to become more positive and make the claim that pedophilia is an acceptable expression of God’s will for love and unity among all human beings.”  

Gardner had very unconventional views that are not widely accepted by child/family psychologists and psychiatrists.  For example, Gardner advocated that a mother should punish her child if the child made abuse allegations, and that if the mother supported the child, she should be jailed.  He also argued that “PAS inducers . . . are not candidates for therapy” and that children should be completely removed from their supposed influence.

In one PAS case that made headlines, Dr. Gardner testified that a father accused of abuse should be given custody of his two sons because his wife was brainwashing the children against him.  During the custody battle, the father appeared in the parking lot of his wife’s place of work and shot her thirteen times with a semiautomatic weapon.  At the murder trial, Dr. Gardner, relying on his PAS theory, testified on behalf of the father, stating: “I believe that . . . after mounting frustration and suppressed fury [at the mother’s brainwashing], [the father] became acutely psychotic and murdered his wife.”  Cheri L. Wood, Note and Comment, The Parental Alienation Syndrome: A Dangerous Aura of Reliability, 27 Loy. L.A. L. Rev. 1367, 1383 (1994).
A.
PAS is merely a theory, not a recognized psychiatric condition.


PAS is not recognized by professionals as a mental disorder.  It is not included in the American Psychiatric Association’s Fourth Edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV), or any earlier version.  Child psychologists and child psychiatrists routinely rely on the DSM-IV in their clinical practice to diagnose and treat recognized mental disorders.  The DSM includes only those disorders that have been subjected to extensive research and peer review.  Its introduction states that, “the utility and credibility of DSM-IV requires that it focus on its clinical, research, and educational purposes and be supported by an extensive empirical foundation.”  American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994).  Apparently expecting rejection, Gardner never submitted PAS for inclusion in the Manual despite the fact that he discovered his so-called syndrome in 1985.  

As an unproven and scientifically unrecognized theory, PAS lacks the reliability and credibility required for its admission into evidence.  


B.
PAS is “Junk Science.”


Scientific testimony can have special power in courts, but when it is not relevant or reliable, its prejudicial impact is profound, as the use of PAS in the courts has demonstrated.  In Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), the United States Supreme Court set forth the test for determining whether expert scientific testimony is reliable and admissible. Under the Daubert standard, scientific evidence must satisfy the following requirements:  

1)  Is the theory or technique at issue testable, and has it been tested?  

2)  Has the theory or technique been subjected to peer review and publication?  

3)  In the case of scientific techniques, what is the known or potential error rate, 

     and are there standards controlling the technique’s operation?  and 

4)  Does the technique enjoy general acceptance within the scientific community?  

Id.  


Similarly, Federal Rule of Evidence 702 allows the admission of expert scientific opinion only if “scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue….”  Fed. R. Evid. 702.  Under the rule, which has been adopted in identical or substantially similar form by the majority of states, the expert’s testimony must be “based on sufficient facts or data,” and is “the product of reliable principles and methods.”  Id.


Because PAS purports to be a psychiatric diagnosis, it must be based upon reliable science in order to be admissible.  However, PAS does not meet the tests of Daubert or Rule 702.  PAS has not been scientifically tested.  It has not been subject to peer review, and it does not enjoy general acceptance among psychiatrists and psychologists.  It will not assist fact finders in understanding the evidence, and, in fact, by discouraging investigation of abuse allegations, it actually prevents such understanding.  


PAS is founded upon circular logic.  This makes it inherently unreliable as a scientific diagnostic tool.  PAS is offered to prove that abuse did not occur, yet it assumes the truth of what it seeks to prove – that the child’s allegations of abuse are false.  Gardner argues that the vast majority of abuse allegations that arise in child custody disputes are false, and one of his strongest criteria for proving falsity of the accusation is the fact that it was first raised in a child custody dispute.  Moreover, because PAS is based on an assumption that the child has not really been abused, it purports to explain only the behavior of the child and the mother.  It fails to scrutinize the alleged abuser’s conduct or acknowledge that if the child has been abused, the child’s animosity toward the abuser and the mother’s attempts to obstruct visitation would not only be warranted, but would be expected. 


Based on the unreliability and lack of acceptance of PAS, courts in some jurisdictions have held that evidence of PAS is inadmissible.  For example, a District Court of Appeals in Florida articulated concerns with respect to the reliability of PAS, stating:  

No determination was made in the order or on the record as to general professional acceptance of the “parental alienation syndrome” as a diagnostic tool.  In the same (unrelated) context as the above cited Gardner treatise, i.e. child sex abuse, we note the cautionary words of other current commentators [who state that] it is vitally important to avoid the confusion engendered by reference to syndromes  . . . .  At the present time experts have not achieved consensus on the existence of a psychological syndrome that can detect child abuse. . . .  

In the Interest of T.M.W., 553 So.2d 260, 262-63 (Fla. 1st DCA 1989) (citations omitted).  


However, despite the willingness of some courts to subject PAS to the scrutiny required of alleged expert testimony, far too many courts still rely on PAS either explicitly or implicitly.  In many cases, a lack of familiarity with the PAS on the part of the judge, counsel for the mother, and the ad litem results in admission of “evidence” of PAS without proper objection.  And some courts that do not allow the term PAS to be admitted, still permit “experts” or attorneys to utilize the inappropriate PAS methodology and make custody recommendations and determinations based on the unreliable and circular conclusions of “alienation” promoted by PAS.


C.
PAS puts abused children in danger of further abuse.


Gardner acknowledged that PAS is not applicable when actual abuse does exist.  (“When true parental abuse and/or neglect is present, the child’s animosity may be justified and so the parental alienation syndrome explanation of the child’s hostility is not applicable.”)  


In reality, however, many of the courts that admit “evidence” of PAS rely on that supposed evidence to severely restrict or completely deny any investigation into the child’s allegations of abuse.  The courts simply dismiss the child’s allegations as PAS-induced and, therefore, incredible.  


Even more disturbing than the tendency to ignore a child’s outcry of abuse is Gardner’s horrifying “cure” for PAS.  According to Gardner, the only way to counteract the supposed “alienation” is to place the child in the sole custody of the alleged abuser and severely limit or even totally prohibit contact with the supposedly alienating parent.  Thus, the victim is delivered into the hands of the perpetrator and cut off from all protection.  

A court’s reliance on PAS in custody decisions puts abused children at extreme risk of further abuse by the offending parent.  PAS is used to discount a child’s outcries of physical or sexual abuse as the product of the other parent’s hostility toward the accused abuser.  Courts relying on PAS frequently fail to investigate the child’s allegations, and they often reject independent evidence of the abuse.  Therefore, the child who courageously has come forward to report abuse is ignored and even chastised, and therefore further abused, by the very system that has promised to protect him/her.  The message is powerful and often plays right into the cruel admonition of the abuser:  “If you tell, no one will believe you.”  Abused children are handed over to their abusers and are insulated from any outside protection and support.  It is hard to imagine the horror, devastation and hopelessness experienced by such children.

To remedy this unjust and threatening situation, the admission of and reliance on PAS in child custody cases should be prohibited unless and until the theory is accepted by the American Psychiatric Association and described as a recognized disorder or syndrome in the DSM IV.  

II.
Why is PAS Taken Seriously?

Psychiatrists and psychologists find that PAS lacks even basic scientific plausibility, and they continue to be astonished by the extent to which PAS is given consideration––at least initially––in family courts throughout the U.S.
  However, bureaucratic and cultural factors may explain the popularity of the theory.  Some experts suggest the following explanations as to why PAS, a theory with such shaky scientific and legal underpinnings, is given credence by many family court judges.

A.
Judicial Frustration and Bias
1.
Judicial Frustration

Courts are frustrated with the nature of “high conflict” divorces.  Most divorce and custody proceedings (70%-90%) are resolved by mediation or other settlement procedures, and only the most egregious and contentious cases actually end up in court.  This means a family judge’s caseload is composed almost entirely of difficult, high conflict cases.  In addition, the parties to these cases, having been mired in intensely negative emotions for long periods, often are resistant to positive forms of resolution.  

The most even-tempered judge may become chronically irritated and annoyed by a large docket of highly contentious family disputes.  This frustration may be manifest as a desire to resolve these complex cases as quickly as possible.  But in the context of divorce, a controversial allegation such as physical or sexual abuse deprives the court of a decisive and speedy resolution.  

PAS presents an attractive approach because it appears to offer a plausible rationale under which courts can dismiss or discredit child abuse allegations without ever investigating them.  At the same time, PAS permits the judge to treat the child as a victim, not of abuse, but of the “alienating” parent’s manipulations.  In that scenario, the judge can take comfort that he is discharging his duty to act in the “best interests” of the child by rescuing him or her from the manipulative parent and handing him or her over to the alleged abuser (who is seen as a victim).  

In short, as a supposedly “scientific”––and less threatening––explanation for allegations of child abuse, PAS offers the judge a chance to make apparently rational and speedy decisions about divorce and custody.  Thus PAS provides a plausible exit strategy for a judge who seeks to reassure him/herself that he/she is managing the court’s docket smoothly and resolving disputes fairly and quickly.   

2.
Gender Bias
In addition, the court’s desire for and the unlikelihood of a quick resolution in messy custody cases may lead to a bias against the party who is, or appears to be, preventing the finality of the proceedings by introducing controversial allegations.  That subtle and probably subconscious bias further encourages reliance on PAS, which labels the “alienating” parent as the problem.  

Discrimination against women in the justice system has been the subject of much study and need not be extensively documented here.  Statistically, mothers are more likely than fathers to raise allegations of abuse.  Thus, over time, women may be perceived by a judge as inventing such allegations in order to shape the outcome of the case.  That and the fact that such allegations arise in a high percentage of the family cases that end up in court, may predispose an overwhelmed judge to give less and less credence to the allegations.  Add to these factors the understandable emotional reaction experienced by mothers who know of or suspect abuse of their children and you have the stereotype of an “hysterical woman.”  That label may be used to give further credence to the PAS theory.

Finally, the concept and even the phrase, “child abuse,” continues to be controversial in American society.  Stereotypes about the benevolence of “the family” cause us to doubt allegations of inter-familial child abuse.  Judges may be just as vulnerable to these societal stereotypes as the rest of us, leading to a bias against the party (usually the mother) who raises a controversial and seemingly unbelievable charge of child abuse.  PAS legitimizes that bias.  

3.
Bias Against the Child

Although much research has demonstrated that children can and do give truthful testimony in legal proceedings, some judges still may presume that children are prone to exaggerate or lie.  A “diagnosis” of PAS permits the conclusion that the child has a mental disorder (having been “infected” in some way by the parent’s brainwashing) that confirms his or her untruthfulness without blaming him for it.  

At the same time, because it comes from the authority figure in the courtroom, the judge’s disbelief of the child may subtly encourage mistrust and hostility towards the reporting parent and/or the child by others (i.e., experts, ad litems and even the jurors) involved in the case.  

In short, the assertion of PAS as a defense to abuse allegations and the court’s acceptance of the defense may serve multiple functions.  Subconsciously, PAS may provide a culturally acceptable screen for the court to distance itself from the very emotional and disturbing behavior of child abuse.  It may be used to avoid dealing with allegations of child abuse against a parent who otherwise appears to be law-abiding.  It may permit the court to blame the emotional tension already building in the courtroom on the most vulnerable party or parties.  It may obscure any subconscious bias against women or children by providing a rationale for that bias.  It may be used to justify placement of the child with the parent accused of abuse as being in the child’s best interests.  And it may allow preservation of cultural stereotypes about the value of marriage and the offensiveness of divorce. 

In light of these facts, attorneys and pro se parties not only must make a rational case for custody, but also must develop a second offensive to prevent the other parent from using PAS as a defense (to explain or distract from allegations of child abuse) and as an offense (to gain custody through the claim that the reporting parent is inadequate, both culturally and emotionally, to parent the child).  

DEALING WITH PAS IN THE COURTROOM

The following suggestions are offered as ways to meet and defeat allegations of PAS head-on.

I.
General Principles

A.
Educate the court about the issue of cultural stereotypes.

1.
Prepare your client to counteract the cultural stereotype of women as vindictive, manipulative, shrill and overly-protective of their children.

2.
Counteract the stereotype that children typically exaggerate or lie.  See, e.g., American Bar Association and other research materials on questioning children in court.

B.
Educate the court about the proper procedure for addressing allegations of PAS.

1.
Convince the court that claims of child abuse must be addressed separately and independently of any PAS defense and that an allegation PAS does not justify ignoring the child’s outcry.  

2.
Note that Gardner’s own material states that “PAS is applicable only when the target parent has not exhibited … behavior that might warrant the … vilification exhibited by the children.”  Therefore, the court must independently determine the credibility of the child’s complaints about the parent’s behavior before it can consider a PAS defense.  

3.
Explain to the court that PAS is being used to purely to distract from and preclude admission of the child’s allegations.  If PAS is a legitimate “defense” to the allegations, then proof of the allegations must come in first.  The defense of PAS would be relevant only after such proof was admitted.  

C.
Debunk the so-called “science” of PAS.

1.
Parental Alienation Syndrome is a description/allegation of behavior, not a legitimate psychological theory.  It is not described in the Diagnostic and Statistical Manual, the “bible” of psychiatric diagnoses.  See DSM-IV-TR; ICM-10.

2.
PAS has not been the subject of clinical observations and Gardner’s articles have not been subject to peer-review by the “psychiatric community.”  All of Gardner’s articles and all but one of his books are self-published.

3.
The theory is not supported by objective studies.  See DSM field studies and journal articles on diagnosis testing.  There have been no field studies, no diagnostic criteria, no statistical testing for falsifiability. 

4.
As the subject of expert “scientific” opinion, the PAS theory must meet legal standards for admissibility and should be challenged under controlling legal doctrines.

a.
PAS is not admissible under the standards stated by the United States Supreme Court in Daubert v. Merrill Dow Pharmaceuticals, 509 U.S. 579 (1993).

b.
Even in states where the Frye test is still the law, as the “law of the land,” the Supreme Court’s statements on admissibility in Daubert must be given substantial weight.

5.
There has been no study of PAS treatments, and disagreement exists even 

among pro-PAS commentators about Gardner’s recommended treatment.

6.
PAS is not admissible because it is not scientifically reliable.

a.
To be admissible, scientific evidence must be reliable, that is, it must be validated scientifically through epidemiological studies and peer review.  PAS has not been subjected to either form of validation.

b.
To be admissible, the evidence must be relevant, that is, it must assist the trier of fact in understanding a fact in issue.  At best, “evidence” of PAS is relevant only as a defense to abuse allegations.  It does not relieve the court of the duty to investigate the abuse allegations, nor does it defeat the right to put on evidence of abuse.  If it is to be admitted at all, evidence of PAS is relevant only after the judge or jury has heard all the evidence of the alleged abuse.  

D.
Identify and impeach experts appearing as proponents of PAS.  (See Section II below.)  

II.
Attacking and qualifying experts. 

The following outline presents subjects for exploration in qualifying your expert(s) or attacking the opposing expert(s).  

A.
Challenge an expert’s credentials.

In addition to raising the foregoing points concerning PAS as “Junk Science,” file a motion before trial to disqualify any expert who is not qualified under Daubert or related case authority to opine on PAS and other custody issues before the court.  As support for your motion, look for evidence concerning the expert’s education and training, if any, in subspecialties relevant to evaluation of children in the context of custody, as well as his/her education in and experience specifically with PAS.    



1.
Advanced Degrees/Licenses



a.
Psychiatrist (must be M.D.)



b.
Psychoanalyst




(1)
Freudian — must be M.D



(2)
Jungian — may be Ph.D. or MSW



c.
Psychologist




d.
Master or Doctor of Social Work (MSW, DSW)

2.
Subspecialties of Psychiatry (In what subspecialty did the expert do his or her residency training)



a.
Adult



b.
Child



c.
Adolescent



d.
Community



e.
Psychopharmacology or Psychodynamic Emphasis



3.
Subspecialties of Psychology

a.
Clinical:  Ph.D. or Psy.D. (did the degree  require a Dissertation?)



b.
Counseling



c.
School



d.
Community

4.
Subspecialties of Social Work

a.
Masters (MSW) or Doctorate (DSW) 



b.
Clinical



c.
School

d.
Community

B.
Anticipate and prepare to meet/discredit an opposing expert’s testimony.

1.
Has the expert/evaluator published any articles or treatises?

a.
If Yes, were the articles published in peer-reviewed journals?

b.
If Yes, were the articles related to child custody evaluations?

c.
If No, does the expert have documented experience relevant to child custody evaluations?

2.
Does the expert make claims on his/her professional website?  If so, evaluate and explore the claims for possible use in cross-examination and/or impeachment.  

3.
Has the expert made presentations at conferences?  If so, obtain transcripts and evaluate them for the same purposes.  

a.
Transcript/tape of speech

b.
Outline of presentation

c.
Materials given to conference participants

C.
Scrutinize an expert’s compliance with ethical constraints on his/her testimony.

1.
Find out what ethical codes apply to the expert’s discipline and whether the expert’s testimony/conduct meets the ethical standard.  For example, a clinical psychologist must meet the standards set out in the following: 

a.
APA “Ethical Principles of Psychologists” (1992);

b.
APA “General Guidelines for Providers of Psychological Services (1987);

c.
APA “Specialty Guidelines for Forensic Psychologists” (1991);

d.
APA “Guidelines for Child Custody Evaluations in Divorce Proceedings (1994);

e.
APA “Standards for Educational and Psychological Testing” (1999).

D.
Determine how the expert arrived at his opinion in the case.  

(Forensic vs. clinical examination)
1.
What are the professional and ethical norms (standards of care) for making a forensic examination of the child in this case and were those standards followed?  

2.
What was the extent of the examination of child?  Was the examination sufficient to make a “clinical” diagnosis? 

E.
What empirical studies support the expert’s opinion that PAS is a verifiable disorder?

1.
If the expert cites a Gardner publication:  


a.
Ask if the study collected empirical data (via testing instrument, or



otherwise); 

b.
Ask if the finding of PAS been corroborated by others.

c.
Ask what Gardner’s credentials are for researching PAS. (Answer:  

only his own patients and his self-published books.)

2.
If the expert cites other articles or books:

a.
What definition of PAS was used in article? 

b.
What empirical data was collected?

c.
Was the data corroborated by other studies?

3.
If the expert’s definition of PAS differs from Gardner, ask:

a.
Why is another definition being used?

b.
Is there a Standard Definition (and why didn’t he/she use it)?

4.
What standard textbooks/reference books discuss PAS?

a.
Ask about Standard Psychiatric Reference Texts, e.g.,: Comprehensive Textbook of Psychiatry VI (Kaplan, Sadock, Cancro, 1995); Am. Psychiatric Press Textbook of Psychiatry (3rd ed., Hales, Yudofsky, Talbott, 1999; 4th ed., Hales, Yudofsky, 2003); New Oxford Textbook of Psychiatry (Gelder, López Ibor, Andreasen, 2000). 

5.
How would the expert empirically measure PAS?  (Only one known scale (SALS), was created and more recently renounced by Gardner.)

6.
What treatment or judicial remedy should the court use if PAS exists in this case?

a.
If the expert recommends Gardner’s remedy (complete change of custody), ask if this is recommended by all PAS researchers.  (It is not.  See Hofstra U. Law Journal, 39 Family Court Review 243-343 (2001)). 

b.
Ask how the remedy treats or cures PAS?

c.
What follow-up or longitudinal studies confirm the efficacy of Gardner’s treatment?  (To our knowledge, none exist.)

F.
Identify the experts reliance on any cultural stereotypes and challenge them as unproven:



1.
About women



2.
About children and their truthfulness



3.
About the divorce process



4.
About cultural norms (customs, rules, assumptions, etc.)

III.
Miscellaneous Points to Emphasize
1.
The court and jury must see that your client’s concerns are for the child’s welfare. Your client has everything to lose if his/her focus appears to be on condemning the other parent. 

2.
Educate the court that, beginning around age 4, children can answer clear questions about sexual abuse truthfully.  (See the American Bar Association Handbook on this topic.) 

3.
Make the court aware that PAS is being used as a distraction – an offense portrayed as a defense.

4.
Used offensively (to gain custody), PAS should be decided separately from and only after the court decides the sexual abuse claim.

5.
Moreover, because it is being used offensively, the proponent of PAS has the burden to prove the “alienating” behavior and the burden to prove that the PAS “cure” is warranted. 

�   See numerous articles linked to this web page.  
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